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Recommendation of Transparency International Hungary 
 
 

to the public procurement procedure to be formed independently 
 
 

Pursuant to Subsection (1) of Section 123 of Act CVIII of 2011 on Public 
Procurement (hereinafter: “Act on Public Procurement”) applicable to the 
procedure to be formed independently, the contracting authority may proceed 
according to the rules set out in Part Two of the Act on Public Procurement 
governing the EU procedures; i.e., the contracting authority is not required to apply 
Part Two of the Act on Public Procurement, except for the provisions determined in 
Section 123.  
 
The recommendation summarizes the rules applicable to the procedure to be 
formed independently under Section 123 of the Act on Public Procurement, as well 
as it provides assistance to elaborate an own system of rules by a systematic 
description of the rules of Part Two of the Act on Public Procurement, which are not 
applicable, and the remarks of Transparency International (hereinafter: “TI”).  
 
Only the following prohibition is specified in Subsection (2) of Section 123 of the Act 
on Public Procurement: 
 
“The type of procedure chosen by the contracting authority may not be changed by him 
in the course of the contract award procedure”. 
 
In the course of forming the rules, it should be considered under Subsection (6) of 
Section 123 of the Act on Public Procurement that “the contracting authority shall 
ensure the establishment of rules regarding preliminary information on the applicable 
procedural rules”, which requirement may be interpreted so that the notice 
launching the procedure should cover elements of the procedure.   
 
Pursuant to the reasoning of the Act on Public Procurement, “the tenderers are 
informed about the requirements of the procedure to be met by a sole resource” in the 
procedure under Section 123 of the Act on Public Procedure. “It will be the 
responsibility of the contracting authority to provide all information to the tenderers 
which is necessary for the submission of appropriate tenders.” The Act on Public 
Procurement provides that the contracting authority shall ensure the establishment 
of rules regarding preliminary information on the applicable procedural rules as 
follows: “If the contracting authority develops independently the rules applicable in 
the course of the contract award procedure, those rules shall be indicated in the notice 
launching the procedure.” (first sentence of Subsection (2) of Section 123 of the Act 
on Public Procurement) 
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The applicable rules should be specified in the given point of the notice launching 
the procedure, e.g., the conditions of opening of the tenders / requests to participate 
are to be specified in point IV.2.6 of the notice. Those conditions with respect of 
which a specific space is not indicated in the sample notice should be indicated in 
point V.4 Additional information, procedural rules applied by the contracting 
authority, other information necessary to the submission of the tenders. 
 
“The notice launching the procedure shall ensure in all cases that, on the basis of it, the 
economic operators are able to submit appropriate tenders or requests to participate 
with equal opportunities.” (second sentence of Subsection (2) of Section 123 of the 
Act on Public Procurement)  
 
“The notice launching the procedure shall state all the information necessary for 
suitable tendering (request to participate) by the economic operators.” (Subsection (3) 
of Section 123 of the Act on Public Procurement)  
 
Pursuant to Section 123 of the Act on Public Procurement, the contracting authority 
is entitled to independently elaborate a significant part of the procedural issues in 
the procedure to be formed independently; however, in drawing up the procedural 
rules, the following should be taken into account:   
- it is required to work out a system of detailed rules by using the obligatory 

framework determined by Section 123 of the Act on Public Procurement, by 
which the contract award procedure may be conducted successfully and the 
contract may be concluded with the most eligible tenderer and under the 
most favourable terms and conditions, 

- it may cause additional difficulties to the tenderers, if they have to adjust to 
several systems of rules drawn up by the contracting authorities, thus it may 
serve the validity of the tenders and the success of the submission thereof, if 
the regulation adjusts to the terminology and system of rules of Part Two of 
the Act on Public Procurement.   

 
Accordingly, 
- any type of procedures determined in Part Two of the Act on Public 

Procurement and launched by notice may be referred to considering the 
obligatory requirements specified in Section 123 of the Act on Public 
Procurement, or 

- a system of rules may be worked out by application of the provisions of 
Section 123 of the Act on Public Procurement that is different from the 
provisions specified in Part Two of the Act on Public Procurement.  

 
By providing for the framework rules of the procedure to be formed independently 
under Section 123 of the Act on Public Procurement, the intention of the legislator 
was the following: 
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“As regards the regulation of supplies not reaching EU thresholds, the intention was 
to bring the public procurement closer to the small-sized enterprises operating 
under local conditions; the procedure be simpler and, on the side of the tenderers, 
no special expertise be required for the submission of a tender in procedures of little 
value.” 
 
The Manual intends to provide assistance to the realization of this intention of the 
legislator. 
 
 


